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Prelude 1

One of the Grimm brothers’ fairytales basically kes around three characters: a
twisted king with a demand nigh to impossible: twnt hay into gold; a miller's
daughter in serious trouble; and a little man wipoto three times helps out the
troubled girl miraculously. Facing certain deate girl even promises the little man
her first-born child.

Later, when she is a queen and a mother and kdyatrtpromise, it is thanks to
the open ears of a loyal royal messenger that ahewly escapes from this ordeal.
Sent out to discover the little man’s secret naims,messenger was at the right place
at the right time when he overheard him singingseisret nameRumplestiltskipin a
merry song.

Doing what he had been asked to do, the messehgse sides against the
one who had become the enemy of his master. Cthteéswe learn nothing: not if he
was rewarded by the queen for saving her childhaes by marrying the young
princess; not if the little man who must have takt he was ratted out took revenge
on the whistleblower; if he lived happily ever aftg not was irrelevant. He played

his role, and now is no more than a nameless fo@tndairytale history.

PRELUDE 2

A whistleblower: “A whistleblower is anyone who digses or helps to disclose
fraud, irregularities and similar problems.”

An MEP, in 2002:  “If you have the courage to cige& your superiors, you run the
risk of being kicked out of your job. It is hightlisturbing and
cannot be right.”

A director: “I admire your courage, but it is natagyl for your career that
you do this.”

Shakespeare: “O monstrous world! Take note, take, moworld /
to be direct and honest is not safe!” (lago, thelo, IlI, iii)

A whistleblower: “If they’re going to shaft me, theays more about them than

about me.”
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Noteto thereader

This article is no exception to those that dediateouple of words to deplore the
“un-translatability” of the word with a slightly gative connotation: whistleblower.

“Denunciator”, “sentinel”, no one word covers adatgly all informants who disclose
information in the general interest and do so witthen their hierarchy would like

them to. The one blowing the whistle in sportshis teferee, the one whose “word”
counts for something. A whistleblower’s function nserely that of an assistant
referee, who risks to see his or her “flagging op’an apparent foul to be adopted,
ignored, or overturned. For want of a better tetwhistleblower” is used throughout

the text for informants, alarm bell ringers, ets.they all have in common that they
decided to give voice to the unspeakable, andalisd the “undisclosable”.

In order to save space, rather than for aesthetealbns, the notation of many
of the dates is “digital staccato” (e.g., 28.02.1@8her than 28 February 2003, and
12.’01 instead of January 2001). This has not lbeémwed rigorously either.

Many frequently used long words will be written fulll the first time they
appear. The abbreviation will be given immediatafier, and this will then be the
way the words are commonly referred to throughdwe text. For reasons of

readability this practice has not been followearaysly:

Cocobu: Committee on Budgetary Control, an impdr@mmittee in the

EP with currently 35 Members

CoR: European Committee of the Regions, 344 Membepeesenting
regional and local government in Brussels

DG: Either Director-General or Directorate-General

EC: Here ‘European Commission’, not ‘Communitiesyer 33,000

staff members headed by 27 EU Commissioners

ECA: European Court of Auditors, one Member peteS{a7)

EP: European Parliament, 785 members; 732 or #Bf.Aine 2009
MEP: Member of the European Parliament, elected fpears

OLAF: European Anti-Fraud Office, an “independebBG of the EC, with

a staff of around 450 (the many and often changautnicians

included)



Partl: Keyplayers

I ntroduction

This year’s international annual report of Pradtiehilosophy and Methodoloéys
dedicated to the issue of whistleblowing. The edi@m to create an overall picture,
on the private sector, on national practices, ahdraaspects of the subject based on
opinions of specialists from all over the world.i hrticle focuses on whistleblowing
in practice in several institutions of the Europé&imon. The attention for the subject
slowly (and belatedly) but surely spreads from Amglo-Saxon sphere to the rest of
the world. The latest example is the Dutch govemtsepromise to put its
Parliament’s wish for a single nation-wide adviederral and complaints department
into practice as of mid-2009.

Leaking inside information to Members of Parliatesnnot always safe, not
even for those who receive the leaks. Damian GrigenlJnited Kingdom’s shadow
minister for immigration, was arrested for nine fwas recently as November. The
arrest enabled the police — in fact even counteorist officials - to seek access to the
MP’s house and offices. Although he faced no difiaharges, the grounds for the
raids on the conservative’s property were disclesuhat were embarrassing for the
government. Among them was the story of a cleatdadyg who had access to House
of Commons offices but had no passport. The perniasezrretary of home affairs, a
modern day Humphrey Appleby from the TV series Ydfister, had found the
leaks to be undermining the effective operatiomisfdepartment. Leaks can lead to
charges of conspiracy to commit misconduct in dipuffice. Those in power decide
on whether leaks have an overriding public inteoesindeed, if they do not.

More often than not, whistleblowers experience picgl form of violence
called mobbing, bullying or harassment. In inteioval environments, colleagues
usually have a wide range of terms for the one wdioes work-related criticism: he
or she can expect to be spoken about behind thek &s someone who “spoilt the
birds’ nest” (by German colleagues) or someone ¥dpit in the soup [we all eat
from]” (by French colleagues).

The Shenwick case in the United States, where aerisan official working at the
United Nations was essentially fired for disclosingformation to elected

representatives of the people, turns out to haveqtial in Europe - manifold.



What are the three main institutions in the setiithe EU depends of the situation.
When it comes to law making one considers the Casion, the Parliament, and the
Council. But the role of the last of these is sebraelevant for whistleblowing,

which is why this article focuses on the first tpius the European antifraud office

commonly known under its French acronym, OLAF.

1. The European Commission

Since 01.05.'04, albeit without mentioning the vergrd, the European Commission
(EC) has had in place explicit rules for whistletillog. They can be read up in the
latest edition of the Staff Regulati&napplicable to all EU officials, under articles
22a, and 22b (which are reproduced in attachm@ig. exact wording had been
prepared since 2000, when draft articles 22a, I, @anformed one page in an
altogether 20-page thick consultative document thas sent to staff unions for
debate on 29.11.°00. Four years is how long it tiyokn draft texts to common rules,
and one-and-a-half years are to be added if omis stacount from the whistleblower
affair that received world-wide attention when @®a&nter Commission stepped down
and set the wheels in motion.

As part of the administrative reform of the team @dmmissioners that
assumed office in autumn 99, the rules on whisteing that had existed since the
institutions had agreed on the mandate of therantf office OLAF in spring '99
have been incorporated in the Staff Regulations.

The EC had dealt with dangerous inside informati@fiore, but until the
Commission fell the ones drawing the short strad ddavays been the informants. As
long ago as the early seventies somebody calledleytaAdams informed the
European Economic Community of price-fixing in argex case, on the condition
that he remained anonymous. His name was howeakedeand Mr. Adams, not an
EU official, ended up in jail. It took ten yearsftwe his name was cleared and the
European Commission had to pay half (!) of the esps.

In the same year as Mr. Adams blew the whistle fosBels, 1973, two Belgian
cabinet ministers had to step down because of misttewhistleblower called Paul
Demaeght. The EC did not draft rules on whistlelhgnat the time, not even when

one of its own economists, Bernard Connolly, voitesl warnings concerning the



predecessor of the euro, the “ecu”. After all, B had not lost the court cases he had
brought in Luxembourg - the place where the EUlesiits legal disputes - in the
second half of the nineties. Until 1999 it was bpessible to shrug off the problem of
people who refused to be silenced — with a vengeanc

Five steps can be distinguished in EU whistlebigwirules: the OLAF

mandate of 02.06.’§’9 the consultative document of 29.11.'00, the Deaison

raising concerns about serious wrongdoings of O’@Iﬁl a Commission
communication on enhancing the application of rutes and protection of,

whistleblowers of 06.02.’054 and the adoption of the Staff Regulation arti@s
and 22b on 22.03.04, in force per 01.05.°04. Betwethose periods the
whistleblower rights of people working in EU instibns were not all equal (cf. the
Committee of the Regions had its own rules on dsgale, laid down in Decisions
294/1999 and 26/2004).

The paper from 29.11.°00 evolves around the dotyrdport wrongdoing,
wider disclosure than was the case thus far (tcSé@etary-General and to OLAF),
and impartial advice. Impartial advice however didt form a part of the draft
articles, whereas the creation of a reinforced reénhediation service had been
mentioned in the White Paper on Reform of the ba&gup of the year 2000. The EC
even made a reference to the OECD principle thatldic service should provide its
officials with access to impartial advice in circstances like the reporting of
financial malpractice within a service.

It was foreseen that the consultative documenighvimvited comments from
all EC officials before 01.04.’01, were going teuét in proposals to be transmitted to
the decision-making European Council of 12.°01. Feasons which have not been
investigated here the draft articles were not thod/in definitively until on 22.03.’04,

despite being virtually the safheéwhen the Council did not adopt the proposals for
the staff of all of the EU'’s institutions, the EGade them count for its own staff as of
04.04.02 by adopting a so-called Decision.

One addition vis-a-vis the draft is thena fidewhistleblower’s right to be informed
within two months on how long an investigation bétcomplaint - either by one’s
institution or by OLAF - shall take (which may bey@ar). Another novelty is the fact

that whistleblowing is not allowed when it concedmuments, information etc. held



for the purposes of legal cases, and that the gexhprotection is not granted if these
data are disclosed outside.

Whistleblower rules were drafted in order to allttve employee to raise a
concern about serious wrongdoing so that thosénamge may look into it. The EC
has attempted to strike a fair balance between rifjlet to protection of the
whistleblower and the right of those accused afidtdent behaviour to be presumed
innocent until shown to be culpable. Proof that aheged wrongdoing has occurred
is not demanded. Not all allegations will be foledvup by enquiries; this despite an
endlessly repeated mantra of the EC for “zero &mlee” when it comes to fraud. The
main theoretical improvement of the new rules iatth possibility of external
disclosure has been added to the duty to reporhgdang internally. But despite
years of preparation, how exactly the possible egklres (i.e. the Ombudsman or the
President of the Council, the Parliament or therColiAuditors respectively) are to
give follow-up has been left open completely. Imaqtice, the Council has no data
available on what it has ever done concerning métion received by whistleblowers
as defined by Staff Regulations (SR) article 22d 2Bb, even when in the case of
Mr. Strack the — Irish - Council President of thmed was addressed (see part II).
Speaking of SR articles, by way of number 17 ana thé freedom of expression of
EU officials is seriously limited, (see annex).

Officials have the statutory right to lodge an agdpegainst decisions of their

institution in disciplinary cases with the Civil S&e TribunaT, a part of the
European Court of Justice. They can also claim @sgtion and damages in that
context. The EC promised to facilitate the reassignt of staff members who face
potential hostile reactions from their immediaterkvenvironment. As of this year,
each DG has appointed one or more persons ofwitlstwho work floor complaints
can be discussed in confidence. The correlationwdsst harassment and
whistleblowing cannot be investigated as data ididential.

All EU staff members are nowadays obliged to regadts discovered in
connection with their duties pointing to a possitlegal activity, including fraud or
corruption, or to a serious failure to comply wiphofessional obligations. If the
immediate superior is informed, this disburdens Wigstleblower in theory. In
practice it may lead to further frustration as lcag) there are no penalties for the

superiors who, for some reason or other, refuspags on the information to the



investigation office. But although the frustratioh the whistleblower is sometimes
fed by this “let's-not-rock-the-boat-and-keep-tit:-dn” behaviour, whistleblowers
are under no circumstances allowed to go to thespoe to an MEP of their choice
directly (the EP’s President excluded).

The current Commissioner responsible for admirtisina(and for anti-fraud,
an unlucky but not necessarily an incompatible doation) promised at the time of
the sought approval of his appointment before thHe tBat the messenger of
unwelcome news is not to be shot. But officialshwiroblems have a hard time
getting his personal attention, as they risk beitumewalled or otherwise encounter
difficulties when trying to get past the cabinetmiers dedicated to deal with such
nasty issues.



2. Attention in the European Parliament

Without going through the lengths of explainingardetailed way all the different
levels of decision making in the EP, it may be ustted that there is a perculation
system when it comes to certain policy decisionemrhthe suggestions of 21
committee chairmen can address issues for the EQislative programme once
every year. In 2007 the issue of reviewing theguta protection of disclosure of
information in the public interest was taken ugtfiny the chair of the Committee on
Budgetary Control (Cocobu) and then shared by thair®an of the Conference of
Committee chairmen, who integrated the followingtie EP’s suggestion to the
Commission: “the committees deem the current rulesatisfactory and call for
amending them in the light of best practice else@fidHowever, in the list of follow-
up, transmitted by the Commission’s Secretary-Gd#n@&G) on 26.11.’07 to the SG
of the EP, the EC made the following comment: "Ruwa whisteblowing have been
integrated in the new Statute (articles 22 bistand The Commission is not aware of
any specific problem linked to their implementatiand, at this stage, a revision of
the Statute is not foreseen.”

Nevertheless, over the last ten years the isswehdadtleblowing has had the
warm attention of a small group of MEPs. In shtindse asking the questions showed
sympathy where the answering institution, the EaampCommission, often revealed
antipathy, or at least a lack of the will to seastieblowers as heroes or to treat them

as officials whose criticism could have helpeditigitution to clear up its act.

2.1 A resolution

On 19.01.°00, four months after the Committee afdpendent Experts had produced
its second report, the European Parliament adoptegsolution that contained the

following text:

32. Asks the Commission to draw up, as part offarshcoming
communication on reform, a procedure for officialhose conscience
persuades them of the need to expose wrong-domgsietered in the
course of their duties;

considers that such a procedure should include ahaweism whereby,
when it has not been possible to resolve concertisrma reasonable
period of time, including through recourse to OLAdfficials would



have the right to address, in confidence, an exeauthority such as
the European Ombudsman;

calls on the Commission to base its proposal onetkggerience gained
with similar procedures concerning ‘whistle-blowenrs countries such
as Sweden, the United Kingdom and the United States

at the same time considers that the rights of iafécaccused of
wrongdoings must be protected, as they may have faésely accusea;

We can say that the consultative document mentionel@r chapter 1 was an answer
to a demand from the EP. We can also say, with dorawledge of those procedures,
that the whistleblower procedures of Sweden andJilieed States have not been the
basis of the consultative document. Rewarding Wgbgiwers with part of the budget
that was saved with the help of their actions,ifistance, has not been considered by
the EC.

More ‘resolutions’ (as the committee reports ardedaonce they are adopted
by the plenary of the EP) have mentioned the wanistkeblowing in passing, but

never with equally important results.

2.2 Questions

MEPs have several means at their disposal by whie can hold the EC to account.
Apart from private - and seldom published - lettense way of expressing concern
and of pressing for action is the tabling of pamléntary questions. This can either be
a question for question time in Strasbourg, withsgily a debate with the
Commissioner who answers — depending on the tinagladle - or for a reply in
writing. The first means has only been used onglsitime for obtaining clarity on
the subject at hand, but due to lack of time it Wasdled in writing just like a normal
written question (only faster). The latter means baen used a dozen or so times in
the last seven years by half a dozen MEPs, orehdbbver 6,000 questions per year.
And only in one case was the private sector theablwf interrogation — the answer
being that there was no Community labour law onstigiblowers and that the issue
had not been addressed in the Social Policy Agaddated by the European Council

in Nice, December 2000. The fact that this mattas wot on the agenda of the social



partners at Union level could be the suject of wtint it is beyond the scope of this
article.

The majority of the questions on this topic expeessympathy for the
whistleblowers and disbelief and disrespect fortteatment they received from the
EU institutions — the Commission, the Court of Aods, the Committee of the
Regions. Normally, the Commission and the Couneilrwever the only institutions
answering questions, whereas the other institu@ossver questionnaires once a year
during the discharge procedure.

When the issue of the European Commission beinghsene was still fresh
in the end of 1999, a Swedish conservative MEPdisi#&e case of Mr van Buitenen
has been the subject of debate all over Europe swee he released the documents
that revealed irregularities in the Commission. ks been honoured for his courage
by organisations such as the Taxpayers. Associati@mt reprimanded by the
Commission’s disciplinary committee. [...] In view tbe help Mr van Buitenen’s
actions have been in making possible changes toutes as well as serious action to
tackle the problems of fraud, is the reprimand keglstified? The Commission
rectified that it was the appointing authority, mlo¢ disciplinary committee, that had
sanctioned the official. The message was that ildvdhandle the same way in the
future, should such cases occur where an officitebls the rulesby divulging
documents outside the Commission which related d@eex that were under
examination by the judicial authorities and alsoe tlsubject of disciplinary
proceedings, thus compromising the principle ofgfesumption of innocence

In the beginning of 2001 a Dutch MEP, in collabmmatbehind the scenes
with the official mentioned in the paragraph aboasked the Commission a series of
sixteen questions: on whistle-blowers’ socially fuséunction in solving problems,
and on how shortcomings in the draft rules discgedaand prevented their activities
(numbers E-0111/01 until E-0113/01).

Specific questions included whether the Commissamknowledged that
managers of all types of organisations are likelkeep instances of abuse that come
to light concealed from the public, deny the profdeor delay resolving them, and
that criticism that does not fit in with this appob is not appreciated; whether the
Commission agreed that it is not always reasontblexpect the whistle-blower to
report to OLAF first before allowing him or her lbbow the whistle elsewhere; why

the burden of proof was solely and exclusively lom shoulders of the whistle-blower;



wasn’'t the protection of whistleblowers ill-definednd was the advisory function
proposed in its consultative document to be atictoe the Commission’s own
mediation service or was a new facility for impalrtind confidential advice going to
be set up.

The answers of the Commission included that theldmpntation of
arrangements of the kind proposed would give then@ssion and its staff rules that
were comparable with the best in any Member Statehe Union; that public
disclosure and debate have great value, but thahely public disclosure can have
the effect of compromising legal or disciplinaryopeedings that may arise from the
apprehension of wrongdoing; that an investigatipiOhAF was the most appropriate
means of enabling action to be taken by the empipymstitution if the allegations
were confirmed by the investigation; ultimatelythaugh many words were used,
there was no clear answer as to what the indepéaenconfidential advice should
mean in practice. It is no surprise, given the latklear vision, that this advice post
was not set up, nor was it referred to in laterutaipns — although “in order to
provide advice and assistance to them”, OLAF heabéshed a so-called helpdesk as
initial contact point for whistleblowers. Whethemhistleblowers are satisified with
that “helpdesk” is of course not known.

In 2002, before he had gotten involved in one dasparticular, a young
British conservative MEP asked what the Commissiagtate of play was vis-a-vis
whistleblowers and those accused by them in tertnpratection, in the light of
developments in draft legislation in the USt has been argued that so-called
whistleblowers can save companies (and governmenigieat deal of money by
putting a stop to fraud and mismanageniefihe Commission answered that in 1999
it had introduced a system for establishing they @itEU civil servants to report any
suspicions of wrongdoing. Further, that with a B&m on the issue of 04.04.02 it
considered to have struck a fair balance betweenright to protection of the
whistleblower and the right of those accused afidtdent behaviour to be presumed
innocent until shown by due process to be culpable.

As an MEP who was elected in June '04, former Wdtiddbwer Paul van Buitenen has
repeatedly sought answers on the issue, and usuglywritten questions. For
example he inquired whether there was somethingngvravith the present
whistleblowing arrangements, given allegations aiheone’s leaked identity; if he

could be informed whether consideration of a righteport, instead of a duty to



report, within the EU Institutions, would be usefabw many European whistle-
blowers have there been since 1999;

The Commission admitted not to possess any statigtiowing it to state how
many officials or agents have reported suspiciondeu Article 22a of the Staff
Regulations. It did not believe however that thestexce of the whistleblowing
arrangements was “a disincentive” for officials report suspected irregularities or
fraud. A large share of the information reachingAPlwas said to come from within
the institutions, with anonymous reporting alsanigamportant.

Further replies include that, in order to raise #wareness of the rules
amongst staff, information about whistle blowingsH#ecome an integral part of the
compulsory courses for new officials and for offisi involved in financial
management. Making the reporting of serious irragugs aright rather than an
obligation would mean that members of staff would equallyehéive rightnot to
report serious irregularities that they become awaf. This, the Commission
answered, would be incompatible with an officialigy of loyalty to the Institution.

The answer to a question as to how many whistedrie had been harassed to
the degree of being forced to quit came down to 8wenot want to keep records on
that”. The question as to how many EU whistleblasmtrere have been since 1999
could not be answered either, as a case manageystatm had only been set up in
2002 — but a partial answer mentioned the doulge dumber of 10, in 2005.

As the last resort for a morally or psychologicdigrassed official — bullied,
antagonised, pressurised, met with offensive belaviand the refusal to be
communicated with — he or she can invoke Articled®@he Staff Regulations (see
annex; all legal disputes of officials, not onlywhistleblowers, need to go through
this channel). But again, detailed records werekept, it appeared; also not on the
difference between men or women. Specific data ampdaints reporting
irregularities were not and are not available. he tsix years before 01.01.°05
Commission staff had introduced 4,072 such comgdaintroduced by Commission
staff, of which 796 were upheld. But the degreeavbfstleblowers as originators of
those complaints was and is unknown. An adminisimainterested in the wellbeing
of its staff should however want to know such fegir

One MEP raised awareness of UK practice, wheretlghlswers who draw

attention to the illegal activity or other wrongidg of their employers can be entitled
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to claim substantial compensation at an Employnieiiiunal. But he did not make
the demand to study an equivalent for the EU nisins.

Triggered by the case of Mr. Watt, of the Europ€anirt of Auditors (see part
II) the aforementioned Dutch MEP asked the Europ€ammission a series of
questions that were shrugged off much too easilhbylatter. The brief reply, namely
that the questions ought to be addressed to the GbAuditors, omitted to enter into
the problems that were addressed expressly to ¢inen@ssion as an institution that
was partly involved, since OLAF was and is stippat of it. For example, the Dutch
MEP asked if cases in which the competent authofity (repeated) recommendation
of a disciplinary committee constitutes contempt tbat committee; and if the
Commission shared his opinion that such committéesild be composed of officials
from other institutions, for at least more thandg®cent. Another question sought for
the reasons why an OLAF press release had compkigbassed the fact that it had
received the information leading to the investigatifrom the whistleblower
mentioned in this paragraph. And a last one hopedotce the Commission to
acknowledge that officials are driven to whistletilog because of the lack of
reaction to the initial warning reports that theypmsnit to their superiors, leading to an
escalation in feelings and use of language whid¢mioates in an unwanted outcome

for everybody but, ultimately, in many instances)@y for the whistleblower.

2.3 A study

After a vote to grant discharge to an institutiohene serious malpractices had
happened (see part Il, Robert McCoy), it was detitdeMay '05 as some sort of
compromise to ask for an external study to be uallen into how the EU scored on a
best practice scale in the field of whistleblowiAgd.the time the EP had an archaic
database with a few dozen of names of companies iastitutions that were

commonly addressed when external studies wereemtd&wo serious reactions came

back, and in the first half of 10.°05 a German expeas appointed to write the
approx. 25,000 euros stugdyt was ready in 02.°06. The original idea waddbthe

presentation of the study be accompanied by argavhere whistleblowers were
going to attend. It is common practice to have reestudies introduced by an MEP
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in an expert committee meeting. In this case, titePNh charge put forward certain
conditions, such as the earlier agreed hearindpoéityh the rapporteur at first deemed
a presentation without actual whistleblowers a eselundertaking, this is exactly
what happened, on 15.05.’06.

The item was the last on the agenda of the Cocobeting, very few MEPs
and not too many other people were present anduweeghead equipment failed. The
study hardly took account of what actual whistl@#os had experienced, although its
summary says that the study “has received inpuh floEU Institutions and 6 EU
whistleblowers who have been approached with stdrsdal questions, specifying
aspects of the terms of reference.” The quotatioms whistleblowers were kept
anonymous. Two of the whistleblowers expressed thiiingness to witness to the
Parliament, so that their identity would be releiaskethe Parliament were to express
a desire to hear them on the subject of the stlitheg committee, and therefore
Parliament as a whole, did not insist. In the tdydre is not a single word from
whistleblowers themselves.

This paragraph so far does not do justice to thelystwhich on the whole is
absolutely recommended reading. More than occalbyomdakes stances which are
sympathetic to whistleblowers, and rather critifalit not sceptical) towards the
institutions and the structures in place in 2006&2@r dealing with them and their
information. Two illustrative quotes: “it will begomissible to state that even the
regulations themselves are technically and in tiveirding ill disposed to encourage
risk communication, or grant whistleblowers meafihgorotection.” And: “The
institutions promise no more than not to react tegly, if officials comply with
these rules. This cannot be seen as an encouragémewever, it is necessary here
to underline that at this unique opportunity sevevandows of opportunity were

passed by.

2.4 Anindividual action

At a meeting held on 10.09.°07 former whistlebloveerd MEP Paul van Buitenen

discussed with Estonian EU Commissioner Siim Kallas neglected issue of

whistleblowing in the office of the latt€ It had transpired that more than one year

after its presentation, the Commissioner respoadin anti-fraud had not been made
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aware of the study discussed above by anyone, wiuth question marks over his
credibility as someone who takes the issue ser_si?)lusl

In the presence of two British experts and two Efiials the promise was
made that the EC would carry out an anonymous gwmder its personnel as to their
trust in the functioning of the current rules. @e MEP’s website the mixed message
was announced, under “press releases”, that “psegreas made”, as the
Commissioner shared the criticism on the regulationplace, but that he saw no
possibilities for improvement. More than one yeay mothing came of the promise to
hold that promised survey.

Rather than following the procedures that in tigegrant them protection after
they wait patiently what Presidents of other insitins do with their information, in
the words of Van Buitenen “EU civil servants areckx to leak to for instance
Members of the EU Parliament or to the media. Adspnt, not the message is
addressed, but the messenger is being punished.”

13



3. OLAF

In a FAQ published on OLAF’'s website in the summér2008, we read a short
description: Staff of the European Institutions who want to fimfo about
irregularities in their own service (whistleblowgisan receive special protectiorin

its latest activity report, over 2007, OLAF distinghes whistleblowers from the
general category of informants as followsinformants include: witnesses;
anonymous sources, media and trade sources; anstletiiowers. In this context, a
whistleblower is defined as an EU official or othelU staff member (temporary,
auxiliary, local, or contract staff, or special aders) who comes forward to OLAF
with information they have discovered in the couner in connection with their
duties concerning matters which may be within OlsAEompetence. Unlike
informants, EU officials and other EU staff are ench legal obligation to come
forward with such informatioh.This definition was copied from an opinion of the
European Data Protection Supervisor (EDPS) on OiRtE€rnal investigations, of
23.06.’06. One year earlier, OLAF’'s descriptionafvhistleblower was simplya’“
member of staff of a Community bady

In its report over 2005 OLAF specified that whibtmvers are defined as
officials who report directly to OLAF rather thahrough their hierarchy. Therefore,
there are more officials whose information endau@LAF after the information was
transferred to OLAF by their superiors. At the efd2005, OLAF had five active
cases where the primary source of information wadiatleblower with two further
cases in follow-up and one monitoring case.

In 2007 OLAF received eight new items of informatiom [an unknown
number of] whistleblowers who sought protection emthe provisions of the Staff
Regulations. The annual report does not tell whethe officials asked for legal
support under article 24 of the Staff Regulatiomkether the protection was in fact
given, or indeed whether the information led to ty@ening of a case (often
information leads to so-calledpfima facie non-casésor “non-case$ upon a
decision on the level of Head of Unit). But a Comsion document on the fight
against fraud (Com (2007) 390 of 06.07.07) mentitmst “In 2006, no OLAF
investigations were launched as the result of miation received direct from a
whistleblower’” And OLAF itself wrote that in 2006 it even reeed no information

from whistleblowers.

14



In answer to a Parliamentary question (E-0859/68)Huropean Commission replied
that OLAF ‘“established in its Judicial and Legal Advice Unihelpdesk as initial
contact point for whistleblowetswhen asked more specifically, OLAF's answer
revealed that this ‘helpdesk’ is nothing more tHandedicated telephone line’,

operational since 2004 The earlier mentioned FAQ:

“To provide advice and assistance to whistleblow®isAF has

established within its Judicial and Legal Adviceitug@l [around 20

staff] a Helpdesk as an initial contact point [...]. No inteews are

made over the phone but the whistleblower will Sleed to report his

concern [...] in writing which may be done in theucse of a formal

interview which the whistleblower will be askedsign. OLAF keeps

statistics on the number of cases opened furtherintormation

received from whistleblowers, not on the numbercalfs received

through this telephone lirie.
Questions as to how many man hours per week / memetispent approximately on
the help desk fell on deaf ears, the data in tlialnreports being all there is. There
is no indication whether the helpdesk is a suffitiewell-known channel, or if there
are plans to familiarize the 33,145 Commissionfstaémbers with the ‘helpdesk’.
Whether the number of phone calls that end up ieneg cases is increasing,
decreasing, or staying the same is obviously samgt®LAF is either not keen to
disclose, or not interested in to start with.

What are known however are the findings of a 10w@&rsurvey carried out

among those Commission officials at the end of 200t a response rate of almost

13 percen]te’. Around 80 percent of the 4,257 respond%n%swho were given two
weeks to fill in the questionnaire - declared testrOLAF. But only a look on the full
survey shows the harsher truth: this is the aggeegia46 percent who say they trust
OLAF to do what it should do, plus 33 percent whplied that they slightly agreed
with that statement. Almost 30 percent believed #eso tolerance means that OLAF
should conduct all investigations concerning pdssgtaff misconduct that has any
financial impact, however big or small. More thab fiercent however said they
would not go to OLAF if they saw wrongdoing (a \abbn of the rules!). Although
97 percent said they had heard of OLAF, only 1=@er had a good knowledge of

what OLAF is all about. It is difficult to understd why a press outl&t boasts the
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results as very satisfactory when it is realizedt tbfficials have a duty to report
wrongdoing. But in the history of the Commissionom® has ever been punished for
not reporting to OLAF when they were in the positto do so, having become aware
of reproachable facts. Despite an oral promiséate this survey has not been put on-
line on the OLAF website, only — apparently - oniatranet site for Commission
officials.

On 20.02.06 at an international conference on @mémg and fighting
corruption in public administration in Europe, h@&dCologne, the Director-General
of OLAF said that it might be a good idea to stillg rewarding of whistleblowers
“e.g. in pecuniary way as a portion on the fundsedawVhen questioned for this
article, the answer was that such a study was newveéertaken. The question what
caused the change of view since February 2006 waglysignored. The speech

included the following:

“We should further develop appropriate safeguards ctmvince
witnesses to report corruption cases. This can telyachieved by an
effective protection of whistleblowers against imésation and
retaliation (loss of job, personal threats etc.prfal rules are shown

not to be sufficient if real protection is not gaateed:

But when asked, OLAF was quick to say that this hatlbeen a criticism of the
existing whistleblower rules in the Staff RegulaBo— yet, again, neither the
Commission nor OLAF could say what “appropriatefegaiards had been developed.
At a meeting of the Cocobu of 04.11.’08, with refeze to minutes obtained of an
OLAF interview, an MEP even accused OLAF of havilegked the name of

whistleblower Terry Battersby to his director, wivas under investigation and found

guilty.
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Part 1l: EU whistleblowers

I ntroduction

Personal cases of EU whistleblowers are very delidaut in order to learn from them
it is useful to point out patterns among the mainyilar anecdotal aspects of their
cases: for current and possible future whistleblswand for improving existing rules
and practices. Stories told without the distortmfnpolitically coloured newspaper
articles can become lessons on how to act and lobovo ract.

It is difficult to pinpoint what, if anything, EU kstleblowers have already
been able to learn from each other's experiencdsrdetaking the decision
themselves to follow in the illustrious footstepk amurageous and righteous, but
seldom victorious predecessors. Having steppedigiirahe looking glass, many of
them faced the new reality and underwent similaattnent, unable to prevent the
pitfalls they should have prepared themselves Tae beginning of all of the cases
that were studied, which are set out below, daimfthe time before the actual Staff
Regulation articles on whistleblowing were in plaBet all but one date from years
when rules on the allowing of wider disclosure, emdtrict conditions, were being
studied by staff unions or had been adopted for I@msion staff only.

What many cases have in common, apart from theesas doing the right
thing for the greater good prevailed over worrieewd one’s career, are:

7 moments when to blow the whistle are generdilysen well in the light of certain
urgencies, e.g. the approaching date for signifighef accounts, or a vote on a

resolution in Parliament (including discharge rasohs);

1 whistleblowers do not allow their superiors @tae decisions that they consider to
be evidently illegal, despite having agreed, asleyges, that the ultimate policy
decisions are in the hands of their employer;

[ whistleblowers see a very high need for the texgsrules regarding financial

safeguarding to be applied.

[l at the moment of whistleblowing most of the Elhistieblowers had been
working five to eight years in the institutions,tiviwo exceptions: one had only

been and EU official for months, and one for mbw@nt25 years.
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In their famous book Whistle-blowing Around the Wﬁ?, the writers quote
Australian researcher William De Maria who, “in atlp breaking study, found that
whistleblowers reported being helped by formal cteds in fewer than one out of ten
cases.” The same statistics appear to be applitatitee EU institutions’ opined and
vocal organisational dissenters.

The following eight examples illustrate the fabatt despite the fall of the
European Commission in 1999 the promised changmilimre has not taken place.

Optimists would at best add “not yet”, but the pessts are in all likeliness closer to

reality.

* * %
4, EIGHT EXAMPLES
Bart Nijs European Court of Auditors 18
Christine Sauer European Commission / DG JRC 20
Robert McCoy European Committee of the Regions 22
Marta Andreasen European Commission / DG Budget 24
Dougal Watt European Court of Auditors 26
Dorte Schmidt-Brown European Commission / DG Ewiost 28
Paul van Buitenen European Commission / DG Find@matrol 30
Guido Strack European Commission / DG OPOCE 31

Bart Nijs

In oneor two lines:

In a letter sent to his Secretary General, a Cofuiuditors official accused this EU
“Financial Watchdog” of blackmailing staff denoungi mismanagement into
withdrawing on invalidity pensions. After meetingtva blunt refusal to have this
pension fraud allegation examined, the official wiasvngraded on slander charges.
Officially, the Secretary General, accused of manggularities, had to leave his
office because of... invalidity.
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Position:

Translator at the European Court of Auditors sia®96, old grade LAG6, current
grade AD9 step 5 after being downgraded from ADid€p &5, as a result of a
disciplinary procedure for “conduct inconsistentthwithe dignity of his office”.
Suspended on full pay between 26.09.°06 and 0D710.Two other disciplinary
procedures against Mr. Nijs - whose office has esibeen in the Court’'s main
building, two safe kilometres away from all othearislators - are still pending at the
time of writing.

Blew the whistle:

Internally, on 31.07.°03 and on 15.11.°03, in twequests he sent to Secretary-
General Mr. Hervé, the former via his head of unitho instead of forwarding the
message immediately persuaded Mr. Hervé to takdlegal decision that would
make it impossible for the latter to decide objeif on Mr. Nijs’ requests. In the end
of 04.’06 he disclosed some of his allegations alroegularities on a Court website.
One could say that Mr. Nijs blew the whistle extdiyn by going to Court, as this
made his accusations public. He certainly did bilogvwhistle externally on 06.06."08
(one week before the Irish referendum on the Lisb@aty), by publishing one of his
many allegations on the websites of the Irish,igriand German “indymedia” (e.qg.
www.indymedia.i¢.

Content:

In 2003, Mr. Nijs informed his hierarchy about fdado the detriment of the
Community’s invalidity pension scheme. In 2005 lbeled that his staff report over
2003 had been falsified. He also accused the G@uKuditors of having given a
temporary promotion of a colleague without compdyimith the relevant publication
and notification obligations. According to Mr. Nijhe Secretary-general has held his
post illegally since his omission to publish thenpmrary promotion in 2003. By
doing so, still according to Mr. Nijs, Mr. Hervéeated a situation in which none of
his promotion decisions relating to the Translats@mvice can be regarded as legal.

Procedur es followed:

- OLAFR?

The fact that the Court of Auditors did not tramsfiee evidence submitted to the
Secretary-general by Mr. Nijs to OLAF, as requiledArticle 22a, 82, of the Staff

regulations, is one of the complaints dealt withtly Court of First Instance of the
European Communities.
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- European Court of Justice ?

Yes. Chronologically, Mr. Nijs introduced cases 7/84 (16.09.°04), T-171/05

(02.05.’05), C-373/05 P (10.10.’05), F-49/06 (09'06), C-495/06 P (01.12.’06), F-

5/07 (21.01.’07), F-108/07 (15.10.'07), F-136/0B.(2.'07), T-311/07 ()14.08.07),

F-1/08 (02.01.'08), F-64/08 (29.07.’08), and T-31&.P, T-375/08 P, and T-376/08 P
(all three filed 09/10.’08).

- European Court of Auditors?

The institution concerned.

- European Ombudsman ?

No. This would not have a chance as the allegets ftaad been / are the subject of
legal proceedings in progress before the Civil Bervribunal, the Court of First
Instance and the European Court of Justice (cfclartt95 (1) sub 2 of the Treaty
establishing the European Community).

- European Parliament ?

Not until the moment of writing.

Christine Sauer

In oneor two lines:

A German scientific officer denounced lax handlofghuclear material, only to find
that safety risk and other apparent malpracticese voéayed down. The case took

unusually long before it was closed recently byEueopean Ombudsmah.

Position:

Ms. Sauer worked in the Institute for Transuranidfements (part of DG JRC) in
Karlsruhe from 01.10.°94 until 30.04.’99, first the unit of nuclear chemistry and
then in the unit of nuclear safety and infrastroetuishe moved to DG Taxud in
Brussels; on sick leave since autumn '03.

Blew the whistle:

Internally on 16.09.°02 to the DG of DG Admin; entally, on 02.01.'04, to the
Ombudsman, followed two weeks later by a lettehtoPresident of the EP.
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Content:

On 16.09.'02 Ms. Sauer asked DG Personnel and Adtration to open an inquiry
into nine cases of maladministration in the fielgpmtection against radiation and as
regards transports of radioactive materials, paldity insofar as the ITU was
concerned. One of these nine, deemed the most fampasne, would have been a
deliberately illegal transport and export of radtbze materials in June, July or
August '97. A completely inadequate management aoatrol system and
deficiencies as regards the training of staff woudde allowed this to happen. Ms.
Sauer also argued that the relevant staff of DG W2 temporary agents and could
thus be blackmailed more easily. A substantial nemds the staff would have been
afraid of the potential for an adverse impact agirtpersonal circumstances in case
they chose to respect the rules on security andorotection against radiation.
Unwillingness from the hierarchy to admit mistakesd draw management
conclusions would have led to depression. Ms. Salleged that the Commission
failed to handle the original request for accessadcuments in time and exhaustively,
and also that the Commission was in breach of #ren@n Nuclear Power Act. For its
part, the Commission argued that since the Germtroaties looked into the case it
was not obliged to take it further. It also atteegpto avoid responsibility by pointing
out that Ms. Sauer had taken five years before ¢ainipg.

Procedures followed:

- OLAFR?

Her information was forwarded to OLAF by the EurapeCommission, but -
correctly so - OLAF did not consider the case toddevant for them.

- European Court of Justice ?

No.

- European Court of Auditors?

No.

- European Ombudsman ?

Yes. Written on 02.01.'04. He opened an investgyatiand issued a “draft
recommendation” on 24.11.'04. The European Comumisdid not accept it and told
the Ombudsman so in the last days of March 200%réds the Ombudsman usually
closes cases within one year, this case had tdkesafive when it ended in 12.08.
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European Parliament ?

Yes. She wrote to the President on 15.01.°04. Alypbtackened version of this letter,

without annexes, is available on request via tigéstey of the EF. Ms. Sauer never
received a reply, acknowledgement of receptionalebe an invitation to talk about
the case. On 01.10.°08 the incumbent Presidentecephat there had not been an
answer because the Ombudsman’s case was still open.

* * *

Robert McCoy

In oneor twolines;

Robert McCoy is a career British EU civil servartioge job it was, as the Financial
Controller of the EU’s Committee of the Regionsteosibly to encourage sound

financial management and prevent fraud. Or so beght until he was constructively

dismissed as a reward for going against the dadtdte senior management by asking
the European Parliament and OLAF to deal with nemegrcases of (subsequently
confirmed) fraud.

Position:

Worked at the European Commission from 1972 to 13dad of Unit at the
European Economic and Social Committee (EESC) ft6if¥, then at the Committee
of the Regions (CoR) from 1996. Was appointed tb&'€ Financial Controller in

January 2000 and became the Committee’s Internditéwin January 2003, For
more than three years the CoR had studiously ighbteCoy’s repeated demands to
call in OLAF when, in March 2003, McCoy informecetEP (see below) of the cases
of fraud and irregularities he had uncovered ingkercise of his function.

OLAF’s ensuing enquiry confirmed all McCoy’'s allgpns and totally
vindicated him and the action he took. The OLAForé@lso demanded disciplinary
proceedings against the CoR Secretary Genera¢ dinle and another senior official.
OLAF severely criticised the CoR’s mistreatmentMifCoy in its Final Case Report

on the CoR of October 2083while the EP, in points 16, 23, and 24 of its Japua
2004 Resolution, condemned the CoR3fficial obstruction” and “individual and

institutional harassment’of McCofl. Having immediately removed all McCoy’s
secretarial and administrative staff as an immediaprisal for his having spoken to
the EP, the CoR administration also raided hisceffand sequestrated all the
incriminating documents he had collected beforehsequently, even officially
barring McCoy from entering the CoR premises.

As a direct result of this sort of mistreatmerdge(delow), McCoy was on
sick leave from May 2004 onwards before being il outmanu militariin July
2007 on medical grounds, which he has so far beable to ascertain Currently he
awaits a series of decisions on the work-relatesipesfessional causes of the
invalidity.
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Blew the whistle:

Internally: from March 2000 onwards McCoy had répdrthe cases of fraud as they
cropped up and repeatedly requested the CoR’s tdeci@eneral to inform OLAF.
By early 2003, McCoy was under increasing pressimauding threats, ostracism,
mobbing and harassment) from the CoR’s senior ne&neagt to cover up the fraud
and not go public by reporting the cases in hisuahmeport (discharge procedure
2001). In mid March 2003 McCoy met with the CoRie$tdent and warned him that,
in the absence of the appropriate follow up todesmands to call in OLAF to deal
with the numerous cases of fraud he had uncoveredtbe years, he had no other
choice but to request outside help.

Externally McCoy blew the whistle on 19.03.’03, kwé “cry for help” to the
EP’s Committee on Budgetary Control, at the tina they were approaching the end
of the cycle of granting or postponing dischargéh®CoR for the 2001 budget.

Content:

OLAF’s final case report of October 2003 confirmedmerous cases of fraud in
relation to meetings expenses by several high-ngnKioR members involving quite

considerable sums of money. It also confirmed ghatimber of senior CoR officials

had “tampered” with certain public procurement @ahares, colluded with suppliers

in respect of the provision of fake competing affand conspired to cover up the
wrongdoing even after McCoy had uncovered the frand repeatedly requested the
CoR to inform OLAF.

The EP first postponed discharge for the CoRJdiet granted it when, inter
alia, two demands were includethé&t the Internal Auditor receive a formal apology
from the President and Secretary-General of the @itee of the Regionsand
“[a]sks the Committee of the Regions to take thessary measures to ensure that in
future whistle-blowers do not receive the samettneat as the Financial Controller
did, as stated in the OLAF report”

Procedures followed:

- OLAF?

An MEP handed over McCoy’s files. OLAF's DG howefadted to forward its “Final
Case Report” of 80+ pages of 08.10.’03 to the Belgiuthorities as a Belgian OLAF
magistrate had informed him that there was no ah#mat the Belgians would follow
up the recommendations. Erroneously an OLAF offiwill the European Parliament
that McCoy had not cooperated with the investigatio

- European Court of Justice?

Not yet, but McCoy is being advised by several pgbfile Brussels-based lawyers
in the pre-judicial phase.
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- European Court of Auditors?

Indirectly. The EP demanded a report by the ECA,ibbprovided a mere half-page
statement which the EP roundly condemned whenititise the ECA in its 01.°04
resolution Which, contrary to OLAF, was unable to detect amggularities at the
Committee of the Regidhs

- European Ombudsman?

No.

- European Parliament?

Yes. McCoy spoke at a meeting of the Committee odg@tary Control on 19.03.’03.

He was also invited to speak at a hearing orgarbgeithe Cocobu in 03.’06 but the
hearing was cancelled as a result of pressureeb iR to “gag” McCoy.

* * *

M arta Andreasen

In oneor twolines;

Marta Andreasen was the first EU Chief Accountanbwvas qualified; she was also
the only civil servant with that level of responikilp to be sacked after having the
audacity to claim that the EU budget was out oftdrand for seeking to implement
important and urgent changes that still not hawentmarried out six years later.

Position:

Chief Accounting Officer / Director in DG Budgettwiold grade A2 (later A15) from
01.01.’02 until Friday 24.05."02; moved from hebjdo a nonsensical “principal
adviser” post, under DG Personnel and Administraffor which Neil Kinnock was
Commissioner), on 03.06.’02. Suspended on 28.08.’@gainst the advice of the
Commission’s legal service a disciplinary procedure Kinnock had already started
early July. Eventually Ms. Andreasen was dismisbgda decision of the entire
College of Commissioners on 13.10.°04, less thaxn weeks before the new
Commission was appointed. Before this job she hehlka senior accountant at the
OECD. Currently she is a candidate for the Euromections.

Blew the whistle:

Early in 02.°02 Ms. Andreasen started raising hamoerns to her hierarchy, and she
wrote a first note on the shortcomings she hadrebde At a meeting with her DG
and the Commissioner for Budget, Ms. Schreyer,isfegmed also the latter about
the alarming unreliability of the accounting systenShe wrote to most of the
directors-general on Monday 22.04.°02, setting bet continuing concerns. On
07.05.’02 she directed these concerns to the Rneisahd the two vice-presidents of
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the Commission. After learning, on 22 May, that B@mmissioner had announced
her removal to the European Parliament whereahatideen given time to consider
a change of jobs, she informed MEPs about seritawgsfin the new Financial
Regulation that was scheduled to enter into foeceex 01.02.°03. On 01.08.°02 and
22.09.°02 she attended press conferences and mgestith MEPs and journalists.

Content:

Her proposals for quick and drastic reforms of #ukmittedly flawed accounting
system (accounts were built on the basis of agtjmyaf spreadsheets, the input in
the computer systems did not correspond to theubutywere opposed by her
hierarchy. Her director-general, later backed by @ommissioners, considered that
the changes would require too much training, thatib-house developed computer
systems weren’t that vulnerable, and that a neweBysas proposed by Ms.
Andreasen, would be too expensive. As the deafinsigning off the 2001 accounts
was approaching in April, the urgency was extrentalyh to solve the problem.
Alarming emails were not answered, which worsertesl dituation in May. The
disciplinary procedure took extremely long (betwegpening the procedure and
setting up a disciplinary board, 20 months went, byhich led to a further
deterioration of relations.

Procedures followed:

- OLAF?

Yes, but OLAF replied it needed concrete indicatiad actual fraud before being
able to open an investigation not indications atid computer systems, as they did
“not snoop”. The reply never arrived, as was theeaaith letters of DG Admin.

- European Court of Justice?

Yes. Case T-385/02 was introduced in 12.’02. Msdr&asen dropped this case and
case T-250/03 of 06.°03 (both against transfer amdpension) after she was
dismissed on 13.10. '04 as they were taken oveavieyts. At the time of writing she
is appealing the judgment of the Civil Service Tnhl case F-40/05 before the Court
of First Instance.

- European Court of Auditors?

Ms. Andreasen informed the ECA by email, as this wart of her job, but no action
or support came from their side.
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- European Ombudsman?

Yes. She called the Ombudsman when she was movedGoPersonnel and
Administration. A legal adviser told her that sheuld be losing her time as the
Ombudsman’s opinion was not binding. Instead she wadvised to go to the
European Court of First Instance (as a Civil Seviidbunal had not been set up).

- European Parliament?

Yes. Attended a press conference in Strasbourg9it0Z) where she answered
questions from the press. A decision concerning gegtion she had sent to the
Parliament’s Petitions Committee ended up befoeehighly political gremium of the

Conference of Presidents, who blocked it in Octokier 04.12.°02 Ms. Andreasen
attended an intergroup meeting but was not alloiwespeak about her case.

* * *

Dougal W att

In oneor two lines:

With more than seven active service years behimal, hinis experienced Scottish
auditor was gotten rid of by his institution of dimcial watchdogs when his well-
researched allegations became an embarrassmenitsfomage of “the clear
conscience of the European project”.

Position:

Qualified accountant, auditor at the European ColuAuditors (ECA) as from 1995;
first as national expert, but from 1997 on as Efical. On sick leave from the
moment he blew the whistle until his dismissal ah0X.’03. Previous to that Mr.
Watt had been working at the UK’s National AuditfiC¢ since 1989.

Blew the whistle:

On Monday, 22.04.°02, by writing a four-page letsgmultaneously to the European
Ombudsman, to 500 MEPs, and to his 400+ colleaguétee ECA. The opening line
was, “l| wish to bring to your attention certain teas concerning the conduct of my
employer, the European Court of Auditors, whiclelidéve to be of public concern...”
A month later, he informed colleagues at the Cand MEPs about the Nikolaou case
(allegations of nepotism by the Greek member of@oart of Auditors) and other,
now specified indications of maladministration.

26



Content:

Mr. Watt brought under the attention several intiices for, and proofs of, nepotism
engaged in by several Members of the Court overynyaars. Members would have
secured the employment of inexperienced family masbof friends. A
disproportionate number of temporary staff camenftoe same French region, close
to Luxembourg, as the place of origin of the Hedd\dministration of the Court -
and in some cases these temporary staff membedrshkes jobs after complaining
about sexual harassment. A senior official wouldehbeen pressurised into mental
incapacity. Mr. Watt’'s worry was that personal andividual failures derived from
structural weaknesses that gave rise to opporésnitr abuse to take place. The ECA,
the financial conscience of the EU, could not bsted.

He refused to cooperate with a disciplinary heaagginst him as the remit
was only to establish whether he had talked toiderts (press, MEPS) - something
which was evident. Due to his decision to blow tastle he went into hiding in
Scotland, claiming his life was in danger. Conifigtnews articles give no definitive
answer if Mr. Watt was suspended with full or rathahout pay, on 09.12.°02, but
since an ECA doctor confirmed that he had genuibebn unwell he at least received
payment that had been stopped from 09.02 until®2®2. A disciplinary board
recommended, first on 13.05, then once again dd6183, a downgrading that came
down to a pay cut of 2,000 euros a month. The EC3¢esretary-general however
decided to go further and dismissed him altogetHerpicked Mr. Watt’s birthday to
announce this.

Proceduresfollowed:

- OLAF?

A dispute over the follow-up given by OLAF to sowfehis findings (on the Quatraro
case, dealing with tobacco fraud and the mysterdmath of a Commission official)
was notably one of the reasons to blow the whistlea speech given in 09.04, Mr.
Watt said, “OLAF’s vilification of me has deprivede of my career as an auditor.”

- European Court of Justice?

No, although press articles of 07.°03 quote Mr. et saying, “I'll be appealing to
the European Court of Justice.”

- European Court of Auditors?

The institution concerned.
- European Ombudsman ?

In his five-page letter of 22.04."02 with 275 pagéannexes, Mr. Watt asked for “an
enquiry, of a “management consultancy” nature, ly European Ombudsman, so

27



that lessons may be learned for the future; whidukl be of a scope, depth and scale
sufficient to guarantee the protection of individ@ourt staff responding to that
enquiry.” Within two weeks the Ombudsman decidetita@mpen an investigation into
maladministration as the complaints were not sidgffity detailed, the internal
procedures had not been exhausted, and the compé&dmnot been preceded by the
appropriate administrative approaches to the uigiits and bodies concerned.

- European Parliament ?
Mr. Watt wrote a letter to 500 MEPs. One week latep British MEPs and several

UK newspapers picked up the story. Mr. Watt wasenénvited to explain the facts
he had become aware of during his work at the ECA.

* * *

Dorte Schmidt-Brown

In oneor two lines:

A Danish employee in the Luxembourg-based stasistifice of the EU, Eurostat,
ended up in trouble after objecting to certain pcas of a subcontractor. Her
institution did not support her and the Court caskes brought in order to set an
example were lost.

Position:

Eurostat official since 1993. Worked with the inttizd product statistics programme
PRODCOM since mid-1995 as head of sector, with & t&am of colleagues. She
was promoted while working on the project that &hend very interesting and which
brought along a lot of responsibility. New assignini Eurostat as of 10.’00. On
invalidity since 12.°02. At the time of writing she still waiting for minutes of a

meeting held in 04.’05, i.e. 3 1/2 years and sdverainders later.

Blew the whistle:

Internally on 04.04.’00. On that day, although &sacertainly not the first time she
stressed the need for financial control of the @80,euro contract, Ms. Schmidt-
Brown wrote to her head of unit that she was ng@éowilling to do the work for the
contractor; work that it was duty bound to carryt dself. She wrote to OLAF on
15.11.°01, who, much later, interviewed her forhgigours when an MEP had taken
her case to heart. Externally on 11.03.°02, by nming a Danish MEP who was a
long-time member of the Committee on Budgetary @ont

Content:

When Eurogramme, a company led by a popular formtern, won the tender for
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managing the PRODCOM programme, it was controvieesiait had not been the
number one. The agreed deliverables were not pestluc time and a lot of the
workload came down to Commission officials inste&tb the contractor.

After protesting about the continued payments rtoohviously incompetent
and even fraudulent company (an internal audit iomieid that Eurogramme had
obtained the contract after providing a false fiahpicture), she was side-lined, no
longer invited to meetings. When she found out thatdirector of Eurogramme had
twice used defamatory language in writing, she etqueher Head of Unit to defend
her. This did not happen, after which Ms. Schmidiv appealed by introducing a
so-called Article 90 (1), followed by an Article 9R). This meant that a disciplinary
unit in DG Admin investigated her claims — but therre no means to contest the
findings of this unit, even though serious and emiddeontological errors were made.
When the outcome was again negative, Mrs. SchmolivB went to the Court of
First Instance, and later appealed that judgmefdrédhe Court of Justice. Other
instances of harassment undergone by Mrs. Schmait4B after raising concerns
were: moved to a position with no tasks, slow pealtegs, colleagues portraying her
in a Luxembourg newspaper as a hysterical woman sdys one thing one day,
another the next et cetera.

Procedures followed:

- OLAF?

Yes (see above), in 11.°01 in writing, and in 08,'@n person. The Final Case Report
of 26.09."03 was sent to the Luxembourg authorita@sjudicial follow-up, but this
fact was never communicated to her.

- European Court of Justice?

Yes, cases T-387/0gaction brought in 12.°02, lost on 05.07.’05) a@e365/05 P
with definitive order 05.10.’06.

- European Court of Auditors?

No, only DG Eurostat’s own internal audit has gomer the files, not the ECA.

- European Ombudsman?

Yes, on 23.06.°03. Mr. Diamandouros had to closecki 28/2003/JMA after almost
two years because the matter was dealt with intCour

- European Parliament?

Yes, speaking with many members of the CommitteBuigetary Control, albeit not
at any of its meetings.
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Paul van Buitenen

In oneor two lines:

The most famous whistleblower of the EU instituidslew the whistle ten years ago
on facts that also concerned some of the then 1n@ssioners; rather than admitting
errors and taking corrective actions, the CollegeCommissioners then soon
dramatically resigned. Van Buitenen became an Huligan five years later, having
won more than 7 % of the votes in his home country.

Position:

Assistant (internal) auditor from 1990 in sever&®in Brussels, among them the
departments dealing with education and culture, snde 01.’98 Financial Control;

later, after a suspension of several months, h&kedom a Commission service in
Luxembourg. After a stint at a police office in lieme country, he returned to the
Commission in '03, and was a successful candidatdhea European Parliament’s
elections of 06.’04 with his own non-political patEurope Transparent”.

Blew the whistle:

On 31.03.98, his Director informed him that he hadifficiently informed his
hierarchy of irregularities in DG XXII, and that keas discharged from any further
obligation under article 21 of the Staff RegulaioMr. Van Buitenen replied that as
a loyal official and as a Christian, he considen@dself never discharged from the
obligation to counsel his hierarchy. When he hadaith that the secretary-general of
the European Commission was going to act upon Wwhaaw as clear indications of
maladministration and fraud, Van Buitenen wrote Members of the European
Parliament on 09.12.'98, days before a crucial véi® a result, discharge was not
granted for the budget of 1996. When it emergetttteCommission had sanctioned
the whistleblower by suspending him and cuttingdaitary in half for several months,
a Committee of Independent Experts was set uparttecwith harsh conclusions,
which in turn led the college of EU commissionergake the decision to resign as a
collective.

Content:

In a nutshell, Mr. Van Buitenen’s allegations wehat fraud was much more
widespread than acknowledged, and that seniori@#igvere covering this up. Apart
from indications for fraud in programmes and sextalled ECHO, JRC, MED, and
tourism, the Van Buitenen ‘bomb’ to the MEPs (tbedr plus the annexes) contained
allegations concerning Commissioner Cresson’s slemir. Berthelot and several
other reproachable actions concerning the gramtirogntracts.
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Procedur e followed:
- OLAF?

Yes. Mr. Van Buitenen’s (first) book details infasimand formal contacts with
UCLAF, as the much smaller predece§§0|f OLAF was called at the time.

- European Court of Justice?

No.

- European Court of Auditors?

Yes. They transferred the files to the anti-fraudt wf the European Commission,
UCLAF.

- European Ombudsman?

A Swedish citizen asked the Ombudsman if maladinatisn had taken place when
the Commission decided to take disciplinary measufe Ombudsman concluded
on 18.12.°00 that this had not been the case bosidered nevertheless that the
principle of freedom of expression must be safedgihr

- European Parliament?

Yes, by informing the party leaders and group agtgi®f MEPs who were member of
the Committee on Budgetary Control by letter on 8c@mber. He was later
interviewed by the Committee of Independent Expéren years after this date, as
MEP, he organised a press conference where he nangeshamed errors committed
by the EU antifraud office.

Guido Strack

In oneor two lines:

Guido Strack was one of the first to test the nexaregements designed to protect
whistleblowers. He found that they provided no tighn relation to the fraud
investigation itself and that none of the foresadressees dealt with his complaints in
a way that could have prevented him from becomicigand ending up on invalidity.
Position:

Mr. Strack started to work for the Commission on09195 in the Publications office
(OPOCE) in Luxembourg, where he worked as headeofos between 1999 and
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2002. On 01.04.02 he moved to DG Enterprise, afsd.uxembourg, where he
worked on Cordis, the information system for tifeFBamework programme. Upon
learning that Cordis was going to be attached t&©OP he changed to DG Eurostat
on 16.02.°03, where he worked until falling ill d@2.03.’04. Since 01.04.°05 Mr.
Strack is home on invalidity. The Commission acedpthe job relatedness of this
invalidity but until this day denies lump sump dayesa payments foreseen in article
73 of the Staff Regulations. When he blew the vise was an old A6, new A*10
grade official.

Blew the whistle:

Internally his reservations with the done deal wessle known in 2001. But even on
explicit request Mr. Strack was not informed of Whas going on. Instead, he was

advised, for his own good, not to bother himselhwaolitical issues. Externally on

30.07.°02, by writing to OLAF, making reference tthe Commission’s
“whistleblowing” decision 845 of 04.04.°02. In Jary 2004, by informing the
Ombudsman and the Presidents of the ParliamenCduomcil of Ministers, and the
Court of Auditors with reference to that decision.

Content:

Despite being head of sector Mr. Strack was kephéndark about an adaptation of
the agreement with the company whose output histjalas to oversee. He wrote to
OLAF that his hierarchy had mismanaged a 29 millemo contract with a
consortium of companies that did not respect proced after winning a call for
tender. According to his calculations the damageéhto EU budget amounts to an
estimated 4 million euros, if penalties agreedhia tall for tender would have been
applied and if payments would only have been madeigaally foreseen and only for
delivered instead of for promised products. Mr.abkralso alleged that instead of
cancelling the existing contract for bad perforneatite company, by means of an
amendment, was given more money without compemsatio
Given that the file is highly technical and lardedh jargon (e.g. ciceros, couches,
families of data, the workings of certain data Isas$kee lack of specialised knowledge
might be one reason for OLAF not to carry out imn@roper fact finding. However,
OLAF neither questioned anybody apart from Mr. &raor did the investigators
study the technical or financial dossiers involved.

When the Court of First Instance decided, in p@ro#its judgment in case T-
4/05, that OLAF’s investigation had been profound aontained a detailed analysis
of the facts, it had done so without holding a hmggrhaving access to the OLAF case
file or with specialised knowledge on the technialtters either.

Procedur e followed:

-OLAF?

Yes, in writing on 30.07.’02. On 18.10.’02 OLAF oyel an investigation. Mr. Strack
was heard on 13.11.°02 to explain his informatiand once again on 15.09.'03 to
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discuss the delay of the OLAF enquiry. OLAF closke case without follow-up on
05.02.04.

- OLAF Supervisory board ?

The OLAF supervisory board (SC) was addressedhiffitst time in 04.’04. It took

until September of that year before Mr. Strack wdsrmed that the SC "does not
look into single case issues". However, beforergjuthis information its secretariat
had prepared a draft report with criticisms on OL#&igarding this dossier. The SC
confirmed it hadn't been informed by Mr. Briinetloé delay in handling the dossier.

- European Court of Justice ?

Yes. A grand total of fourteen cases — half of Wwhate pending - have been brought
before the three different divisions of the Co@ne key case, about the right to
question the validity of an OLAF investigation, watmately lost as inadmissible at
the European Court of Justice. The discouraginggmeht makes it hard to
understand what rights a whistleblower is ultimateft with.

Mr. Strack has won two cases on notation and ptieamoin a third he was
awarded 2,000 EUR in damages for the illegal rejaadf his application for a post at
OPOCE. However in that very same judgement thel Seivice Tribunal stated that
an official who decides on an application for atpafssomeone who blew the whistle
against him cannot automatically deemed to be biaseaking these decisions.

- European Court of Auditors?

Yes, in writing on 07.01.’04. The court of auditdaransferred the file to OLAF and
used the argument of OLAF'’s final case report &srtreason for closing the case.
The exact same goes for the Council of Ministers.

- European Ombudsman ?

Yes, for the first time in writing on 07.01.’04. botal the Ombudsman has opened
twelve cases upon receiving information from Mrag8k, many of them dealing with
requests for information. He found several casemafadministration in which the
Commission and OLAF did not respect the rights aof Btrack under Regulation
1049/2001 and under Commission decision (2002)845.

- European Parliament ?
Yes, for the first time in writing on 07.01.’04. &iBoard transferred the dossier to the
Committee on Budgetary Control (Cocobu). Mr. Brihas given statements on that

case behind closed doors, but Mr. Strack was natdhd.ater two MEPs, Paul van
Buitenen and Ashley Mote, also asked parliamerdagstions in relation to that case.
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Conclusions and recommandations

This article has become quite extensive as it dedrethe rather unique opportunity to
combine information in the public domain with casaken from the work floors in
the European institutions. The main conclusion teade that, in the light of the
reactions of the powers that be, it can still netshid that a culture is now in place
that warmly welcomes well-meant criticism. The pesgsg that can be observed lacks
too much speed to speak of ‘momentum’. Also, m@re easily shown in theory than
in practice.

The gradual theoretical improvements describgohim | did not prove fruitful
in practice, as was shown in the examples setropait Il. Internal channels do not
always work, whereas the allowed external chanorathg along their own, sometimes
political, difficulties. For the whistleblower issythe Council and the Court of
Auditors have not been significant players. The Qdsman’s hands are tied by a
mandate forbidding him to intervene when casesbhafere the Court. Parliament is
not keen on hearing whistleblowers at meetings. Ekke commissioner does not
receive them in person despite his self-acclaimegtibon to the issue. Disciplinary
procedures take too long. The institutions have emormous advantage when
challenged in Court by whistleblowers who have theden of proof concerning
bullying, who do not have the right to ask for wsises to be heard, who face
translation problems as jurisprudence is not abkalan most languages, etc. The fact
that some judges have a past in (the legal seoficthe European Commission is
illustrative of the systemic difficulty EU whistlidwers are faced with at the end of a
long journey for justice.

To conclude, this text gives several possible mgtithat would enhance the
visibility of the issue of whistleblowing. They atke first steps on a much longer

path towards the demanded accountability of a otlgreniserably failing EU.

Short term

1. Organise a seminar with whistleblowers and academiche panel. This
seminar could be held on the symbolic date of MgriceMarch 2009, ten
years after the fall of the Santer Commission.obgeration of the EC is

granted, this would show a genuine interest ofrikgtution in the subject.
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The European Ombudsman could be advised to add tegacg
“harassment” in its database, allowing searches dbald be useful for
officials who are on the verge of disclosing insidf@rmation which is so
unpopular with their hierarcl%i‘/ that they may expect a nasty treatment
(for the category of “whistleblowing” the reply mb@ged from the
Ombudsman’s office was that there are too few stades lodged; an
inquiry as to how many official whistleblower casesre addressed to the

heads of other institutions appears to be underway)

The European Court of Justice could be invitedriterethe 21 century

and be advised to publish all judgments on-line; BCJ could start with
those judgments relevant for whistleblowers, wiyipdrlinks to points in

jurisprudence to which the judgments refer. At t@ment the reading of
judgments is a costly puzzle. Complainants whoroftéered up their
careers now spend huge amounts of money on lawyerseed to dig out
obscure decennia-old references, while the ingiitat have a whole
machinery to help them defend their case. If thdsi@e on enhanced
transparency is not adopted, the EP could thendbesed to block the
ECJ's budget until this technical device is put ttte use of the
complainants, who so far have a serious and unsagedisadvantage vis-

a-vis the institutions.

Reaffirm the recommendation made in the EP’s eatestudy and ask the
European Commission to amend the relevant artigtesthe Staff
Regulations in the light of best practice elsewh®&¥éh this is meant that
real case studies of whistleblowers in other mattonal organisations as
the UN, the UNDP, the OECH and the International Chamber of
Commerce ought to be studied. “Best practice” sthaehlly mean best
practice, and not “best theory”.
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Medium term

Evaluate the results of those four points and,e€essary, reiterate, and reiterate

again. The issue is too important to be left haggnthe air.

* * *

It is appropriate to conclude this document with @xemplary opinion of a
disappointed whistleblower, dated 03.03.’04, giwefh after being told that the
information he had provided had been “investigated”

“Let me tell you that in my view the Commissioralisolutely right in
making “transparency” a top point on its agenda aado in supporting
“whistleblowing”. However, without you giving me chance to learn
why OLAF came to its decision | do not think thase much
“transparency” or support of “whistleblowing and ¢ne is hardly a

chance that | will be able to understand and ac&pAF’s decision.”

Words are far easier than actions, and promises,when made by institutions, are

there to be kept. Otherwise, people lose faithctireer stone of all cooperation.
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END NOTES

A joint initiative of The Polish Academy of Scienand the Business Ethics Center.

“Staff Regulations of officials of the European muounities and Conditions of Employment of

other servants of the European Communities”: CdlRegulation 723/2004, adopted on 22 March
2004 and in force per 1 May 2004. The articles 22d 22b replaced Decision C(2002)845 and,
unlike the former, they are applicable to all Eflcidls.

Commission Decision of 2 June 1999 concerning téems and conditions for internal
investigations in relation to the prevention ofula corruption and any illegal activity detrimental
to the Communities’ interests, OJ L 149, 16.6.1999.

Commission Decision C (2002) 845 of 4 April 2002 Gaising concerns about serious
wrongdoings’, adopted by the Commission (not piiglis in the OJ; applicable to Commission
officials only). This decision reinforced and exied the regime which was adopted by the
Commission in 1999.

Commission communication of 6 February 2004 on howenhance effective application of the
whistleblowing rules and protection of whistleblow¢SEC (2004) 151/2).

Often the difference between the draft text 0fl2900 and the text of the Staff Regulation arsicle
as adopted on 22.03.'04 is limited to the orderthef words; at other times “his or her” was
reduced to “his”; “evidence” became “facts”; anded&d of service or DG” was replaced by
“immediate superior”. Readability was not alwayspmoved: The original “any adverse
consequences” (which are not to be suffered assaltref blowing the whistle) has become
“prejudicial effects on the part of the institutfon

The Council has recently decided to create a ap&ivil Service Tribunal for staff cases, which
has become operational in 2005 — see its Decidi@riNmvember 2004 (OJ L 333, 9.11.2004).

www.europarl.europa.eu/sides/getDoc.do?pubRef=HTHEXT+TA+P5-TA-2000-0017+0+DOC
+XML+VO0//EN&language=EN

http://www.europarl.europa.eu/comparl/cont/saéndrier/documents/3mai06/etude. pdf

10 www.paulvanbuitenen.nl/download/actualiteit/200788Petter to Kallas_on_PCAW_meeting_100907.pdf

www.paulvanbuitenen.nl/download/actualiteit/200709Rallas_whistleblowing_c.pdind
www.paulvanbuitenen.nl/?pag=146&nid=48

1 Nobody from the EP, which had commissioned theystever took the initiative to present the

study to the staff of the newly established Ciwh8ce Tribunal in Luxembourg, which deals with
whistleblower cases as the first of three stegh@EU’s Court of Justice.

12 The telephone number for whistleblowing EC offisias +32 2 29 67732; it should not be

confused with the Freephone available to everyhndfl 27 member states who wants to inform
the EC on fraud and serious malpractice; the UKlemof the Freephone is +44 800 963 595, the
BE number +32 800 1 2426, the FR number +33 8002957 etc.

13 . . . . .
The survey, carried out by an external consultsags that this response rate is relatively high fo

internet surveys. The deputy spokesperson of OL&dred this into §ood for this type of
Commission internal polls
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Among them only 6 officials working at DG Intern&ldit Service, the division in the European
Commission dealing with financial controls andeafdG OLAF itself, best placed to deal with the
issue of fraud.

“The OLAF survey — a service well on trjcln the free magazine '‘Commission en Direct’,
distributed among the entire personnel in all E&titntions, nr. 472, 07.03 — 13.03.’08.

Calland, Richard and Guy Dehn (2004). Cape TowrerOpemocracy Advice Centre.

Forthcoming www.ombudsman.eu/decision/en/default.htm

Ms. Sauer’s letter is kept in the EP’s databasdoasiment EP-PE_ LTA(2004)000856. It can be
obtained if after a search for “whistleblower” @mww.europarl.europa.eu/registreadvanced -
words in title one goes to “Request a.document”.

The Financial Regulation provided for this funotdand terminological change-over.

Quotes from OLAF’s report includéThere is evidence of systematic incompetence éregard

for the essential rules of tendering procedures &ndncial management, including elements of
fraud and fake offers” — “The endemic culture ofpunfessionalism and improvisation where
intransparency is preferred above openness, fdaime in reporting facts to OLAF. The efforts of
the administration of the CoR seems to have beams$ed on discouraging the messenger of bad
news” - “[The Secretary-General] even threatenedstart an administrative enquiry against Mr
McCoy if he would not ‘obey’ this instruction »e(inot ask for ‘inappropriate’ information)”.

“23.[...] expects the reform measures to allow open riépgrof irregularity and fraud without
risk of individual or institutional harassment aashoccurred in the past; 24. Asks the Committee
of the Regions to take the necessary measuressiaresthat in future whistle-blowers do not
receive the same treatment as the Financial Coletralid, as stated in the OLAF report; 25.
Demands that the Financial Controller receives anfal apology from the President and the
Secretary-General of the Committee of the Regions.”

Technically speaking, UCLAF was the predecessdh® predecessor of OLAF. In between the
two entities there was, for a brief period, a slledaTask Force for Co-ordination of Fraud
Prevention. Source: Third recital of C 1999/3528f04.'99, the Commission decision by which
OLAF was set up. To put another minor matter shiaithe current Chief Accounting Officer of
the EC, Mr. Brian Gray, who took over on 01.01."@8,the successor of the successor of the
successor of Marta Andreasen: Messrs. Vanderstet®astens filled the gap between 03.06.'02
and 01.01.03, but they were in power for a vesrywshort time on this crucially important job.

This information was obtained after a freedomndédimation request (an application of Regulation
1049/2001, OJ L 145 of 31.05.’01. Contrary to staddorocedure, the information was not given
in 15 working days, or in 30. The original requiestaccess to information dates from 04.08.’08; it
is said to have reached OLAF on 26.08.08 via tlisEgeneral secretariat, and the information
was not provided until 19.11.08.

Currently, the categories for which one can seandhe European Ombudsman’s database, apart
from the separate sections for case numbers, dathinstitution, are: abuse of power, avoidable
delay, defence, discrimination, failure to enswiéilient of obligations, lack of competence, lack
or refusal of information, legal error, negligenpepcedures, reasoning, and unfairness.

The numbers of employees in those institutionsheaaxpected to reflect upon the rules they have:
UN worldwide 40,000, UNDP 6,530, the IMF 2,500, G&EZ,500, the Council of Europe 2,200.
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22a(1)

22a(1) sub 2

22a(1) sub 3

22a(2)

22a(3)

22b(1)

22b (1) (a)

22b (1) (b)

22b (2)

22b (3)

Annex: Parts of several articles of the Staff Regulations

1.

2.

3.

1.

(@)

(b)

2.

3.

Article 22a

Any official who, in the course of or in contiea with the performance of his duties,
becomes aware of facts which gives rise to a prpiam of the existence of possible
illegal activity, including fraud or corruption, ttenental to the interests of the

Communities, or of conduct relating to the discleaod professional duties which may
constitute a serious failure to comply with theigdions of officials of the Communities

shall without delay inform either his immediate sripr or his Director-General or, if he

considers it useful, the Secretary-General, orpiasons in equivalent positions, or the
European Anti-Fraud Office (OLAF) direct.

Information mentioned in the first subparagrapalisbe given in writing.

This paragraph shall also apply in the event obse failure to comply with a similar
obligation on the part of a Member of an institatiar any other person in the service of
or carrying out work for an institution.

Any official receiving the information refedeo in paragraph 1 shall without delay
transmit to OLAF any evidence of which he is awlien which the existence of the
irregularities referred to in paragraph 1 may bespmed.

An official shall not suffer any prejudicidifects on the part of the institution as a result
of having communicated the information referredntqparagraphs 1 and 2, provided that
he acted reasonably and shall not apply to docusndatds, reports, notes or information
in any form whatsoever held for the purposes of;reated or disclosed to the official in
the course of, proceedings in legal cases, whetreding or closed.

Article 22b

An official who further discloses informatias defined in Article 22a to the President of
the Commission or of the Court of Auditors or ok tiCouncil or of the European
Parliament, or to the European Ombudsman, shaBufér any prejudicial effects on the
part of the institution to which he belongs proddeat both of the following conditions
are met:

the official honestly and reasonably belgevbat the information disclosed, and any
allegation contained in it, are substantially traec

the official has previously disclosed the sammmrmation to OLAF or to his own
institution and has allowed the OLAF or that ingtitn the period of time set by the
Office or the institution, given the complexity thie case, to take appropriate action. The
official shall be duly informed of that period afne within 60 days.

The period referred to in paragraph 1 shallapply where the official can demonstrate
that it is unreasonable having regard to all theuonstances of the case.

Paragraphs 1 and 2 shall not apply to docwneleeds, reports, notes or information in
any form whatsoever held for the purposes of, eaterd or disclosed to the official in the
course of, proceedings in legal cases, whetheripgmd closed.

[ end of thefully quoted article 22; articles 90 and 17 are not quoted in full, below ]



90 (1)

90 (2)

17 (1)

17 (2)

17a (1)

1.

2.

Article 90

Any person to whom these Staff Regulations yapphy submit to the appointing
authority a request that it take a decision retatm him. The authority shall notify the
person concerned of its reasoned decision within feonths from the date on which the
request was made. If at the end of that periodeptyrto the request has been received,
this shall be deemed to constitute an implied dmetisejecting it, against which a
complaint may be lodged in accordance with theofuithg paragraph.

Any person to whom these Staff Regulations yapphy submit to the appointing
authority a complaint against an act adverselyctffg him, either where the said
authority has taken a decision or where it hagdaib adopt a measure prescribed by the
Staff Regulations. The complaint must be lodgediwithree months. The period shall
start to run:

— on the date of publication of the act if it imaasure of a general nature;

— on the date of notification of the decisiontie person concerned, but in no case later
than the date on which the latter received sucliication, if the measure affects a
specified person; if, however, an act affectingpactfied person also contains a
complaint against another person, the period shaft to run in respect of that other
person on the date on which he receives notifinati@reof but in no case later than
the date of publication;

— on the date of expiry of the period prescrib@dréply where the complaint concerns
an implied decision rejecting a request as providedh paragraph 1.

The authority shall notify the person concerneditefreasoned decision within four
months from the date on which the complaint wagéad If at the end of that period no
reply to the complaint has been received, thisl df@ldeemed to constitute an implied
decision rejecting it, against which an appeal @ayodged under Article 91.

Article 90a

Any person to whom these Staff Regulations apply swbmit to the Director of OLAF a
request within the meaning of Article 90 (1), agkthe Director to take a decision relating to
him in connection with investigations by OLAF. Symérson may also submit to the Director
of OLAF a complaint within the meaning of Articl® 92) against an act adversely affecting
him in connection with investigations by OLAF.

1.

2.

1.

and

Article 17

An official shall refrain from any unauthorisdisclosure of information received in the line
of duty, unless that information has already beaderpublic or is accessible to the public.

An official shall continue to be bound by tbisligation after leaving the service.

Article17a

An official has the right to freedom of expiiess with due respect to the principles of
loyalty and impartiality. [The two parts of Articlé7a, paragraph 2, are slightly less
relevant.]



